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OFFlCE OF THE ATI'ORNEY GENERAL OF TEXAS
AUSTIN

‘- GROVER SELLERS

ATTORKEY QeENERAL

" 7 Honorable A, B. Conner, Director :
- Texas Agricultural Experiment Station = .
- Agricultural & Mechanical College of Texas
e College Station, Texaa

fDear 31r--'*j'__ . Opinion Ho. 0-5757
. w77 Re:  Liebility of & warehou

" Ho., 5 of the A

. : T riment Station, A, & M,
- Gollogs of the

RtevQ of Dels, \ywut fifty one balee of cotton - -

. a% Tenp Z.pref.e conmpany is and was & li-
. censed ) Such cotton was destroyed by
fire . The warochouse company has de~

niefd

‘abll ty Ogcsuse the receipts issued by it provide

thz Q not responaible for loas by fire or
oth o

: lfA Yo request our opinion'hpon the rolloving
questions o f.

L " 1. .Is the Central Texas comprasa COnpany
--';,reaponsiblo 1n any vay ror this cotton?

: .-_f 2. If the Central Texas compress COmpany
' 18 responsible, what procedurs ahould be rollowed
1n collecting ror this loss? : :

NG COMMUNIGATION I8 TO BE CONSTRULD A8 A DEFARTMENTAL OPINION UNLESE APPAOVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Article 5632 (Section 21 of the Uniform Were-~
house Recteipts Act) provides that varehousemen must exercise
care as followss

"A varehouseman shall be liable for _
any loss or injury to the goods chused by his_ iy
failure to exercise such care-in regard to fhem
as a reasonably careful owner of similar goods
vould exercise, but he shsll not be liable, in
the absence of any agreement to the contrary, .
for any loss or injury to the goods which could
not h%ve been avolded by the exercise of such -
care,

In Cameron Compress Co. Vv, Whitington, 280 S, W.
527, the Commission of Appesals passed upon & similar fact sit-
uation, There one Whitington delivered to the compress company
98 bales of cotton, receilving from the company receipts ex-
empting 1t from liability for damage by fire. The cotton was
destroyed by fire, and sult was brought to recover the value
of the cotton, The company asserted its exemption of liabil-
ity for loss by fire provided in the receipis.

Nickels, J. sald:

"The receipts' words (vherein llability
for loss through fire is precluded) encounter re-
strictions in the inability of the company, as a
matter of law, to exempt itself from the conse~
quence of its negligence. The stipulation, there-
fore, must be considered as it read! ‘Loss by
fire, not caused or contributed to by the com-
pany's negligence, excepted,' The contraot obli-
gated the company to redeliver the cotton ‘or to
pay the market value thereof! upon demand eto.,
unlegs the cotton had been destroyed by fire
caused otherwise than by its negligence. The
statute also imposed the duty, Articles 5619,
5633, R. 8, 1925, 3Since the property was destroyed
by fire, the controversy is to be flnally solved _
as the presence or sbsence of negligence requires.”

‘.
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In Experters! & Traders'! C. & w..Co. va. Bor-
gainer, 45 S. W. (2) 563, Justice Sharp, who vas then on the
Commission of Appeals, saild:

"Article 5632 is merely declaratory of
the rule already amnounced by the authoritative
decislons with respsct to the liability of a ware-
houseman for goods left for storage with hinm,

The rule has longz been settled that a warzhousenman
cennot insert provisions in the recelpt which would
relieve him from the consequences of hls own neg-
ligence, Words used in the receipt or contract
that the warehouseman shall not be responsible

for certain causes of damage or injury such as fire,
vater, ete,, 13 generally held not to exempt the
varehouseman from the results of his own negligence
"or relieve him from the exerciss of reasonable
care." (Emphasis ours)

From the above statute and decisions, it can
‘y’be seen that a warshousemen cannot exempt himself from lia-
bility for his own negligence., However, the plalntiff has
the hurden of proof to show that the fire was the result of
the negligence of the warehouse company or its employees,
Exporters' & Traders' Compress and Warehouse Co, v, Schulze,
(Cormi, App.) 265 S. W, .133,

We answer your first question, yes, if it can
be proved that the warehouse company falled to exerclse such
care in regard to the cotton in question as a reasonably careful
owvner of similar goods would have exsrcised under the same or
similar c¢ircunstences, : : '

In ansver to your second question, ve re-
spectfully request that you furnish us with all the informa-
tion you have about the origin and cause of this fire, and
the names of &1l witnesses, If, after investigation, we are
setisfied that the company vas negligent, we will institute
suit for the recovery of the value of the cotton deatroyed.

“Yours very truly

g
BY. CHAIRMAN




